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BY HAND
December 22, 2005

Hon. Vernon A. Williams
Secretary

Surface Transportation Board
1525 K Street

Washington, D.C. 20423-0001

RE: STB Finance Docket No. 34813, New York New Jersey

Rail LLC and New York Cross Harbor Railroad Terminal

Corp -- Transaction within a corporate family exemption
Dear Mr. Williams:

On behalf of Petitioners New York New Jersey Rail LLC and
New York Cross Harbor Railroad Terminal Corp, I am filing an
original and ten copies of a Verified Notice of Exemption under
49 CFR 1180.2(d) (3)for a corporate family transaction involving
these parties.

I am also enclosing one check payable to the Board for
$1,100 to cover the applicable filing fee and a disk formatted in
Wordperfect 8.0 containing the filing.

Please date stamp and return one copy of this filing.

Slncerel yours,
hn D. H ffner~ \

Enclosures - - .

cc: Mr. James Cornell




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 34813

NEW YORK NEW JERSEY RAIL LLC AND
NEW YORK CROSS HARBOR RAILROAD TERMINAL CORP
TRANSACTION WITHIN A CORPORATE FAMILY EXEMPTION

VERIFIED NOTICE OF EXEMPTION
UNDER_49 CFR 1180.2(d) (3)

Respectfully submitted,
John D. Heffner
John D. Heffner, PLLC
1920 N Street, N.W.
Suite 800
S Washington, D.C. 20036
o Counsel for Petitioners

Dated: December 22, 2005




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 34813

NEW YORK NEW JERSEY RAIL LLC AND
NEW YORK CROSS HARBOR RAILROAD TERMINAL CORP
-- TRANSACTION WITHIN A CORPORATE FAMILY EXEMPTION --

VERIFIED NOTICE OF EXEMPTION
UNDER 49 CFR 1180.2(d) (3)

Comes now New York New Jersey Rail LLC and New York Cross
Harbor Railroad Terminal Corp (individually referred to as “NYNJ”
and “NYCH” and collectively as "Petitioners"), by and through
Counsel, and state as follows:

1. Pursuant to the provisions of §1180.4(g) of the Board's
Railroad Consolidation Rules, 49 C.F.R. 1180, Petitioners hereby
give notice of a transaction which qualifies for exemption under
§1180.2(d) (3) as a transaction within a corporate family.

2. NYNJ is a newly formed limited liability company
established and owned by Gordon Reger (“Reger”), an individual.
Reger established NYNJ to facilitate the acquisition of and/or
investment in short line and regional railroad companies such as

NYCH.




3. NYCH is a class III short line railroad common carrier
within the meaning of the ICC Termination Act and the Board's
decisions thereunder. Entities controlled by Mr. Reger own a
majority of NYCH’s outstanding stock and, by reason of that
ownership, indirectly control NYCH. Neither Mr. Reger nor
entities controlled by Mr. Reger currently control any othexr
short line common carrier railroad subject to the Board’s
jurisdiction. Originally established in 1983, NYCH owns and
operates railroad tracks and facilities at Greenville, Jersey
City, NJ, and Brooklyn, NY, and operates between these points by
means of a car float across New York Harbor. A copy of NYCH's
operating authority is attached to this notice as Exhibit A.

4. Petitioners propose to undertake the following
corporate family transaction which they believe is subject to the
Board's jurisdiction and will require Board approval absent an
exemption. NYCH will transfer all or substantially all of its
railroad assets including track, right of way, car ferry
equipment and float bridges, locomotives, rolling stock,
automobiles, trucks, work equipment, tools, and other personal
property, and intangible assets required for railroad operation
to NYNJ, a newly established limited liability company. NYNJ
will assume all of NYCH’s rights and obligations to provide
service as a common carrier and will provide the railroad service

historically provided by NYCH.



5. Under §1180.2(d) (3) of the Board's consolidation rules,
certain transactions are automatically exempt from the prior
approval requirements for common control under 49 U.S.C. 11323.
Specifically, §1180.2(d) (3) exempts transactions within a
corporate family that do not result in adverse changes in service
levels, significant operational changes, or changes in the
competitive balance with carriers outside the corporate family.

6. The proposed corporate changes identified in this
notice will be limited to entities controlled by Mr. Reger. The
result of this transaction will be for NYCH to transfer to NYNJ
NYCH’s rights and obligations to provide service as a common
carrier railroad. This change will not adversely affect service
levels, result in any operational changes on the subject lines,
or affect the competitive balance with carriers outside the
corporate family.

7. In order to claim the §1180.2(d) exemption, §1180.4(g)
requires the filing of a verified notice of exemption furnishing
the information requested in §§1180.6(a) (1) (i)-(iii), (a) (5),

(a) (6) and (a) (7) (ii) of those rules.

8. Information about the parties §1180.6(a) (1) :

Name : New York New Jersey Rail, LLC

Address: 2730 Transit Road
West Seneca, NY 14224

Telephone: (716) 675-1200




Name: New York Cross Harbor Railroad Terminal Corp

Address: 2730 Transit Road
West Seneca, NY 14224

Telephone: (716) 675-1200
Legal counsel to whom questions should be addressed:

John D. Heffner, Esqg.
John D. Heffner, PLLC
1920 N Street, N.W.
Suite 800

Washington, D.C. 20036
(202) 263-4180

Schedule for consummation:

Oon or after December 29, 2005, seven days from the date
of this notice.

Purpose (s) to be accomplished by the transaction:

The proposed transfer of NYCH's rights and obligations
to provide service as a common carrier to a new entity
[NYNJ] will facilitate better access to equity and debt
capital which will enable the improvement of the
Greenville, NJ, and Brooklyn, NY, rail yards, and
enable the improvement of the condition of NYCH's
equipment, create a safer working environment for
railroad employees, and increase the railroad’s ability
to serve the freight transportation needs of the public
in the New York, New Jersey, New England, and Mid
Atlantic markets.!

1 . . L
On numerous prior occasions the Board has exempted similar

transactions involving the “spin off” or transfer of railroad operations,
common carrier obligations, railroad assets, and leased lines from one
commonly owned short line rail carrier to a newly established or existing
corporate sibling. See, e.dg., Marvland and Pennsylvania Railroad Company and
Yorkrail, Inc.-Intracorporate Family Transaction Exemption (STB FD No. 33815,
served Dec. 13, 1999) (permitting the physical assets of two short line rail
carrier affiliates being merged to transfer their respective rail lines to two
newly formed limited liability companies under common control by the surviving
corporate entity and rail carrier; Pioneer RailCorp_and Michigan Southern
Railroad Company-Corporate Family Transaction Exemption (STB FD No. 33941,
served October 10, 2000) (transfer of operating leases to new affiliates); and
Sierra Railroad Company-Corporate Family Transaction Exemption-Yolo Shortline
Railroad Company (STB FD No. 34360, served June 23, 2003) (transfer of common
carrier rights and obligations). Among the reasons cited by the petitioners

4




State (s) where proposed operations will be conducted
(§1180.6(a) (5))

New Jersey and New York

Map showing relationship between NYCH and NYNJ:
§1180.6(a) (6) ) :

Attached hereto as Exhibit B.

Copy of agreement. §1180.6(a) (7)) :.

Not applicable. As yet, there is no written
agreement documenting the transaction.

9. No labor protection is applicable to this transaction
inasmuch as the only rail carriers involved are class ITI rail
carriers. 49 U.S.C. 11326(c). Nevertheless, NYNJ will recognize
the present collective bargaining unit for NYCH employees and
will continue to compensate employees in accordance with the
current NYCH céllective bargaining agreement. In addition, NYNJ
will perform pursuant to all other agreements covering or
affecting rail operations including those between NYCH and its
connecting railroads, NYCH and its customers, and NYCH and the

City of New York.

10. The proceeding is exempt from environmental review

and accepted by the Board in past cases have included replacement of existing
financing with new credit arrangements intended to provide increased financial
liquidity and flexibility, simplification of corporate structure and
management structure, preservation of favorable financing arrangements

available to one corporate sibling, and improved operational efficiency.
Bethlehem Steel Corporation, et al, Corporate Family Transaction Exemption,
(STB FD No. 34101, served October 25, 2001); Maryland and Pennsylvania
Railroad Company and Yorkrail, Inc.-Intracorporate Family Transaction
Exemption (STB FD No. 33815, served Dec. 13, 1999); and Toledo, Peoria &
Western Railway Corporation-Corporate Family Transaction Exemption-Marksman
Corporation (STB FD No. 33659) .




under 49 CFR 1105.6(c) (2) (i) because the proposed action will not
cause any operational changes that exceed the threshold
established in §1105.7(e) (4) or (5).

In addition, this proceeding is exempt from historic review
under §1105.8(b) (1) . Under this section a sale, lease, or
transfer of rail line is exempt if rail operations will continue;
further Surface Transportation Board approval is required to
abandon service, and there are no plans to dispose of or alter

properties subject to Board jurisdiction.

/5@8 ectfully submitted,

SR (——

hn D. Héffner

ohn D. Heffner, PLLC
1920 N Street, N.W.
Suite 800

Washington, D.C. 20036
Counsel for Petitioners

Dated: December 22, 2005
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SRR SRENPTION FER
TCURTTIES

“wEN:-T0RK ﬁagss SARBOR" S TERMTEAT
OPERATION AND ISSUANCE OF

No. AB-219 (Sub=No. 2)
NEW YORX DOCX RAILWAY -~ ABANDONMENT -- ZINGS COUNTY. NY
. o Decided: July 8, 1383 )

3y aggllcgc;on‘file¢-5une 3{.1933, the New York ZTross Harbor
Railroad Terminal qup.4(#YCH) seeks 2 certificate of public
convenience and necessity under 49 U.S.C. 10901 to operate 2 o .
terminal reilroad in the New York, NY area. NYCH also seeks (1)
an exemption to Lssue securities; ﬁzl.a.waiver of filing fees;
aﬁa~(3) a walver. of any pﬁblic nearing. In addition, NICH flled
a petition on May 3, 1983‘seeking walver of anvironment and
energy data required under 49 C.F.A. 1150.7. ZIn the alternative
NYCH seeks an exemption under 49 U.S.C. 10505. The 3rotherhood
— ~of Locomotive ingineers (ELE) protests the applicatién. The New
York Department of Transpor+tation (N!DOT) nas flled comments oﬁ
che propoiél. Numersus local businesses and goverrmental dodies
‘have filed letters ln support qr.chefproposal. —- .
NYCE seeks authority to conduct a rall and marine service in
the 3orough of 3rookiyn, NYland,begween_Brooklyn, NY and
Greenv;lle fard in Jersey bity, NJ. Operations are presently
conducted by the New York Dock Railway (NYD). NYD has sought,

howeveé; authority to abandon all operations in Docket No. AB=219

(Sub=No. 2), New York Dock Railway —— Abandonment -- %ings
County. NY. '

N7D has agreed to sell assets necessary o conduct tne
described operations for $1.5 million. The assets include

tracks, locomotives, a &tug, Iloats, floatoridges, and shop, work
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Finance Docket No. 30183
and office aquipment. NYD will alsc lease 4.carfloats to NYCH.

NYC.l has ar-anged %:(1) Consolidated Rai.~Corporazf

fGreenvilZe yard in uecs y“ NJ (2) New York Ci'y s 3rook,yv

2%

nal and"it&*Street5n 5

/ completed); and (B ,féggn : ' i'“f‘owned by the Port

Authority of New Vork and New Jersey._. S ) Lo

To finance the purchase o: NYD. assets, NfFH has.reached an .
agreement with Northbrcék Leasy (Vcrthbroox) Under this ‘
agreement, Northbrook will advance $1. S'million to purchase *he'

the and ¢ this oe*iod NYCH will receive *i.le to the assats :ﬁgﬁ

NYD assets. The property will be leased to NTCH for 5 years.

Northbrook for a nchinalﬂygg,_ NYCH has also arranged a loan of
$300,000 from the Naciénaiisaﬁkééf7ﬁ°finlAmEr1ca for working
capital. 508&*&§?%€hé&§3~will require’ NYCH to issue promissory
notes. '
_ The Commission may,beginréh exemption proceeding on 1ts own
lotion. 49 U.S.C. 10505(b). While NYCH has applied for
authority to operate under 49 U.SiC. 10901, it has altermatively
equested an exemption.' It is appropriaca to treat its
apﬁlicat;én as-a petition for axempticn from 49 U.S8.C. 10901
under 49 U,S.C.’IOSOS.I/ We also note that under the terms of the
" loan agreement, Northbrooik will acguire title to various NYﬁ
“assets tnecluding "track” located at various terminal facilities?”
COmmisSion'authofization L:wreﬁuired 1f a non-carrier acquires
rall line unless the acéuisition involves spur, industrial, teanm,
switching, or side tracks and the tracks are located or intended
to be: located entirely in.one Scanél(49 J.S.C. 10907)., Because

it is unclear whether Northbrook's track acguisition is within

1/ "We will dismiss NYCE's petitions to waive: (I) environment and
- energy data under 49 C.P.R. 1150.7 because this regulation is not
applicable in exemption proceedings; (2) oral hearing because
oral hearings are generally not required in exemption proceedings
and no need has been shown for one here; and (3) f£iling faes
because exemption petitions do not require any fee. NYCH's fee
#ill be refunded.

-2=




TPinance Docket No. 30183

our Jjurisdiction; on cur.ownﬂmgriqn;we‘will iniziate 2, oroceeding'
o exempt Norzhhrook from 49 U.S.C. Subtitle IV, and will
consider this exemption in this degision.”f”“ :Tf‘ ~“~7m‘ t

Pursuant to 39 U.S.C. 10305, the Commission shall exempt a
transaction when Lt finds tha: (1) conti nued regulacion s not
necessary 5o carry out the tnansportation policy of 45 U.s.C.
10l0la, and (2) either (a) -the transaction 1is of ligiced scope or
(&) regulation is néc;necessa;y.:o prgteq;vsh;ppers from -the
abuse of market power., -

The rall :raaspentanion pal w*’l.be"csteved by the
.proposed exemptions. Examption will,minim;zevthe need for
Pederzl reg"lé:ory contrel over the rail sransporsation sysiem,
expedl:e.regulatoryndeqisions, aﬁd reduce regulatory darriers for
entry inte and exit from the. industry.

Regulation of the proposed transaction is not neceséary to
protact shippérs.trom the abuse of market power, Exemption will
~merely allow NICE- to substitute 1fs servicgsffSP those currently
provided by NYD. Exezptionl1;11 §439%;nr;her the interest of
existing shippgrswbyuaésuriggﬁcap§;nued service over lines which '
otherwise would de subject IC abandorment. .We note :haﬁ numerous
shippers support this propo;al.if Si;ee we have determined that
regulation is not necessary to g:otgct,shippers from an abuse of
maéket power, it is not necessary to qonsidgr whether the
transactidns are of limited scope. However, we note that the
opevat;qn‘Lg,;imiped:;gygmall;SQQtigns of Brooklyn and Jersey
City.3/ '

2/ Monarch Wine Co., Inc.; Consaolidated Edison Company of New
Tork, Iac.; Gusseo Manufacturing, Inc.; Cumberland Parking
Corporacion New York Rail Car Corporation; Gem Parking
Corporation; Tri-Borough Transportaticn Corporation; IZIxpress
Haulage Corporation; Davidson Pipe Supply Co., Ine.; 73

bus inesses representad dy Southwest Brooklyn Industrial
Development Cory.; the Brooklyn Chamber of Commerce; and many
businesses in Brooklyn by the Zorough of 3rocklyn.

'3/ NYDOT nas filed comments addressing NYCH's ability to perform
The described servicas and assume certain NYD contractual
cbligations. NYDOT.has not demonstrated that exemption should.be
denied. In,light of NID's announced intention t£o abandon this
line and the absence of any other sustitute rail carriers, we
contlinue to conclude that exemption should be granted.

-3~
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The exempéieh Here will’ enmanle NYCE to substitute Lts

sesvices for NYD. According ly*TNiﬁﬂé'abaﬁdohﬁght?application s \;a

o longéi”apprbbi*atéfiﬁé“ d*smissed.‘

3LE .-quescs *ha* ‘the Commission frpose the conditions

contained in New Yo Ry. - Comtrol - Brooklyn Eastern

Dist. 360 °I.C.C. 60 (1973 nd ¥re- NYCE to grant £irst
oreference to NYD dnd 3rooklyn Zastern Distrfet Terminal

employees;' Inder 13 U.S;C.:ROSOS(g) we- cannot relisve a carrier
of itsvobligation to protect employees. The ‘impoesition of
employee protective conditions in proceedings under 45 U.S.C.
10901 is discrectionary. 'No nedd has Beén shéwn for thelr
imposition.t/

Ooup ‘initial-Teview o?ﬁeheéﬁiépdsaiﬁindicaces that the

exemptions will not afPdctieiviér theiguality of cthe human
 enviromment or enérgy consimption. -

It is ordered: =

1. New York Cross:Harbor Railroad Terminal Corp. is
' exempted from the reﬁuirementi 4P %9 U.S.C. 10901 to conduct the
described terminal railrcad operations in the New Tork, NY area. - B : -/
2. 'NICH's Lssuance of ‘securities under the described
agreements-are exem?ced rom- She” -eqnirenents of 49 -U.8.C. 1130
" 3. ‘Northbrook Leasing’s atcquisition of the described line

13 exempted from the requirements of 49 U.S.C. Subtitle IV.

4. Docket No. AB=219 (Sub-No. 2) New York Dock Railway --

Abandorment -- Kings County, NY, is dismissed.

u/ The remaining exemptions do not involve any actlon for which
Tabor protection ts required.

-
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Ftnance. Docker No. 30183
5. NYCH's petitions for waiver filed May 2, 1383 and June
3, 1983 are disrissed.

6. Notvice shall be published in the Pederal Register.

7. The partiesJShalI-nccify the Ccmmisifon.kithin 30 days
of consummation.

8. Thnese exemptions shall be-efféctive on July 18, 1983.

9. Pecitions to reopen mist be filed by August 8, 1983.

3y the Commission, Division 1, Commissioners Andre, Taylor,
and -Steprett. COmmissinner'Taylor 1s assigned to this Division
for the purpose of resolviné tle voces{' Since there was no tie

in this mactver, Commissioner Taylor did not participate.

Agatha L. Mergenovich
(SEAL) - Secretary

o
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VERIFICATION

STATE OF NEW YORK )

TOWN OF WEST SENECA )

Gordon Reger, being duly sworn according to law, hereby
deposes and states that he is authorized to meke the
Verification, has read the foregoing document, and knows the

facts asserted therein are true and accurate as stated, to the

best of his knowledge, information and belief.

Subscribed and sworn to before me, a Notary Public, in and for

4

the Town of West Seneca in the State of New York this 920_2" day

Honloa K el f

Notary Public v

of December, 2005.

My Commission expires: LINDA K, MIDDAGH

Notary Public, State of New Yok
Qualified in Erie County
My Commission Expires 88/20 03

_5]5/07
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